and decisions of the Supreme Court (requesting an opinion as to whether the bills were reconcilable therewith), but no reference to the reports of the Civil Rights Commission or to any other source of factual information that might have bearing on the desirability (and constitutionalityl) of the legislation. As one might anticipate, the replies, reprinted in the record of the hearings," are devoted almost exclusively to the question of constitutionality and only occasionally is there a passing reference to the possible need for or desirability of the proposed legislation. The hearings themselves were conducted before the subcommittee during seven days in late March and early April. Their focus was set in the chairman's opening statement, which was in essence a detailed legal brief arguing, on the basis of historical materials and Supreme Court precedents, that the proposed legislation would be unconstitutional. Witnesses appearing before the subcommittee were then repeatedly asked by the chairman and by the chief counsel (both of whom, incidentally, were undeviating in the courtesy and propriety with which they conducted their offices) to comment upon these alleged constitutional infirmities. Thus, while a 688-page record of hearings emerged from the subcommittee, it is a record prolix in debate and expressions of opinion on a few questions of constitutional law and meager in exposition of factual information that might be thought to call for congressional action.
This record of the hearings served, moreover, as the only committee communication to the Senate on the subject of the literacy test bills. The Senate leadership, having despaired of getting a literacy bill reported out of the Judiciary Committee (chaired by Senator Eastland of Mississippi), decided to by-pass committee after the conclusion of the hearings by raising S. 275o on the floor as an amendment to a minor pending bill. There followed an extended floor debate, 12 beginning in earnest on April 25 and lasting through May io. Again the opponents concentrated their fire on alleged constitutional infirmities, with occasional digressions to argue that the proposed legislation might do more harm than good and that existing federal law, if vigorously enforced, would be wholly adequate to meet the situation. It is almost amusing to read some of these appeals for more vigorous enforcement from men wh6 strongly opposed enactment of the Civil Rights Acts of 1957 and 196o, inviting speculation about the sort of welcome a battery of Justice Department lawyers sent into the South for this purpose would receive from these very Senators; but the serious point is that the subcommittee had received authoritative testimony 3 that , "d. at . These include a reply by one of the present writers, which arrives at the same substantive conclusions as this article. Id. at 589-97 (letter from Douglas B. Maggs). " While the debate was sometimes referred to in the press and elsewhere as a "filibuster," the term can be applied only loosely since the daily sessions were not prolonged for extra hours and all partcipants in the debate confined their remarks (within normal senatorial standards) to the general subject'of the bills. (daily ed. May 7, z962) (letter from Acting Deputy Attorney General Katzenbach explaining in detail the lengthy procedural history of a particular suit brought under the Civil Rights Acts of 1957 and x96o).
the present laws, with their piecemeal approach and problems of proof, 4 do not afford a practical means of expeditiously stamping out the widespread discriminatory disfranchisement that is being perpetrated under the guise of administering literacy tests. The bill's proponents tended to divide their efforts on the floor between attempts to defend against the elaborate constitutional attack and rather generalized pronouncements about voting rights. No one succeeded in wresting the initiative from the opposition sufficiently to infuse the chamber with a sense of urgency about the need for the legislation. Overall, the hearings and debates tended to convey the impression of a morass of constitutional problems and insufficient reason for Congress to try to do anything in the face of them.
The decisive votes in the Senate came on motions to close the debate. Under the current rules, an affirmative vote by two-thirds of the Senators present and voting is required for cloture. On Wednesday, May 9, 1962, 43 Senators voted for, and 53 voted against cloture; although immediately after that vote a motion to table the literacy bill was defeated by a vote of 33 in favor to 64 opposed4' 5 Twenty-one Senators who had voted against cloture, plus one who had announced his opposition to cloture but had withheld his vote because of pairing, changed sides and voted against tabling the bill. If these 22 Senators had voted in favor of cloture, the motion would have passed by the necessary two-thirds vote (65 to 32). Yet, when the cloture vote was repeated on Monday, May 14, not a single Senator voted differently than he had the first time and the result was almost identical: 42 in favor and 52 opposed. 16 The next day, by a vote of 49 to 34, the Senate agreed to proceed to the consideration of other business, 17 thus effectively killing the literacy test bill for the session. Although a few non-Southern Senators who voted against cloture were heard on the floor to profess support for the traditions of untrammeled senatorial debate," 8 it seems clear that doubts about the constitutionality (and perhaps also about the efficacy) of the legislation were an at least equally potent factor accounting for the large number of Senators who would not let the debate end even though they found it good politics to go on record in opposition to the motion to "' The inadequacies of existing remedies are convincingly canvassed in Heyman, Federal Remedies for Voteless Negroes, 48 CAI.,F. L. Ray. x9o (ig6o). Professor Heyman's discussion of problems of proof and of obtaining a jury verdict in criminal cases, id. at 2oo-oi, is particularly relevant because of Senator Ervin's repeated complaint, e.g., , that the Department of Justice is not using the criminal remedies available to it. The difference between existing and proposed remedies was well summed up in the testimony of Dean Griswold as "the difference between retail and wholesale." Id. at s56. is 1o8 CONo. REc. 7444 (daily ed. May 9, x962).
is xo8 CONG. RaC. 7659 (daily ed. May 14, 1962) . 17 io8 CoNG. Ec. 7768-69 (daily ed. May x5, 1962) . ' Perhaps the most extreme position was expressed by Senator Cotton of New Hampshire, who spoke of the anti-cloture tradition as preserving "the only spot in government where small minorities cannot be smothered by huge majorities" and thus as meriting special support from "a Senator from a small State, who may some day find the welfare of his own people threatened by combinations representing the more powerful and populous States of this Nation .... o" 108 CONG. Rac. 7441 (daily ed. May 9, 1962). But see note 20 inIra. Such views, needless to say, can significantly modify in practice the concept of equal senatorial representation of each state worked out in the Constitutional Convention's great compromise (and query whether this is a modification that will always work to the advantage of the small states whose voices are amplified in the Senate to begin with).
table. We are supported in this conclusion by the fact that only three months later, on August 14, the Senate, by a vote of 63 to 27, dramatically invoked cloture (for the first time in thirty-five years) in order to bring the administration's communications satellite bill to a favorable vote. 9 Among those voting in favor of cloture on that occasion were 15 of the 22 straddle-voters on the literacy bill (and one of the 22 had died in the interim) plus 9 other Senators who had voted against cloture in the literacy votes. 20 Another indication of the serious inroads made by the opponents' constitutional arguments is the fact that at least three Senators who can be counted as quite regular supporters of voting rights legislation stated on the floor of the Senate that they were convinced of the bill's unconstitutionality. 2 '
The strategy of the bill's opponents thus must be rated a definite success, and a success that seems all the more notable when the insubstantiality of their basic constitutional argument is considered. Our purpose in the remainder of this article is primarily to show why we think that, if enacted, an anti-literary test statute comparable to S. 275o would and should be upheld as constitutional by the United States Supreme Court. We put the matter this way in an effort to avoid confounding the issue of Congress's constitutional power with non-constitutional policy questions of federalism and congressional judgment.
2 -We shall also comment on some aspects of the proponents' unsuccessful tactics and finally offer a few suggestions as to how the Senate might have considered the literacy test problem more meaningfully if it had not been impeded by a smoke screen of chimerical constitutional fears. We hasten to add that the constitutionality of the proposed legislation has recently been discussed in three thoughtful student law review pieces, two published after the bill was finally shunted aside 23 and one prepared in advance of the hearings cloture vote was made possible only because 7 Southern-oriented Democratic Senators managed to be absent. Since these 7 had announced that if present and voting each would vote nay, there was even in this instance more than one-third of the total Senate membership announced as opposed to the cloture. ' One of these 9, curiously, was Senator Cotton of New Hampshire, whose remarks of three months earlier are summarized in note 18 supra. Perhaps a modicum of consistency can be found for Senator Cotton in the fact that the opposition to the communications satellite bill was of a non-regional nature. "Not only did these questions tend occasionally to be blurred together during the hearings and debates, but the matter was further complicated by arguments that the Senate must exercise an independent judgment on the question of constitutionality irrespective of what the Supreme Court would hold. See, in particular, Heaiings 331 (remarks by Attorney General Gallion of Alabama predicting the Supreme Court would uphold the proposed legislation as constitutional but arguing it would be unconstitutional nonetheless). Such arguments, when they are directed solely to legislative self-restraint and admit that the legislation would be upheld on the merits upon judicial review, seem to us to be indistinguishable for practical purposes from policy arguments directed to Congress's discretionary judgment. on the basis of the Civil Rights Commission's legislative recommendations.
24 All three agree that at least some form of anti-literacy test legislation using the sixthgrade criterion would be constitutional, and each contributes helpful research and analysis to which we shall occasionally refer. In our judgment, however, the discussion still can be advanced by an article directly meeting the main thrust of the opposition arguments; and so we have not been deterred from our endeavor.
II

CONSTITUTIONALITY
The relative complexity of the question of constitutionality is party attributable to the rather large number of possibly relevant constitutional provisions and their interrelationship in the opposition argument. The basic provisions concerning the selection of Representatives, Senators, and Presidential Electors are contained separately in article I, section z; the seventeenth amendment; and article II, section i, respectively. Article I, section 4 adds that "the Times, Places and Manner of holding Elections for Senators and Representatives, shall be prescribed in each State by the Legislature thereof; but the COngress may at any time by Law make or alter such Regulations, except as to the Places of chusing Senators." The thirteenth, fourteenth, and fifteenth amendments each contain a section specifying that Congress shall have power, "by appropriate legislation," to enforce their provisions, including the mandate of the fifteenth amendment that "the right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of race, color, or previous condition of servitude." There is also a provision in article IV, section 4 that "the United States shall guarantee to every State in this Union a Republican Form of Government .... , 2 ' Finally, and not to be forgotten, there is the famous "sweeping clause" of article I, section 8, specifying that "Con- " Although challenges to congressional action on the ground of inconsistency with this "guaranty clause" are considered non-justiciable, Georgia v. Stanton, 73 U.S. (6 Wall.) 50 (1867); Baker v. Carr, 369 U.S. 186, 224 (1962) (dictum) , the Supreme Court has not considered itself barred from ruling that an act of Congress is unconstitutional merely because one of the grounds asserted in support of the act is congressional power under the guaranty clause, Coyle v. Smith, 221 U.S. 559, 567-68 (r911). Thus, anti-literacy test legislation grounded on this constitutional provision would be subject to judicial review, but there is very little in decided cases to indicate what the Court would hold to be the extent of congressional power under the guaranty clause. Restrictive implications can be found in the decision in Minor v. Happersett, 88 U.S. (21 Wall.) 162 (874), where the Court rejected a claim that the guaranty clause (in the absence of any federal legislation) entitled women to state suffrage. Rather surprisingly, considering the earlier holding that such guaranty clause claims are non-justiciable in Luther v. Borden, 48 U.S. (7 How.) i (1849), the Court discussed the merits of the constitutional claim in Minor, 88 U.S. (21 Wall.) at 175-76, and rejected it on the ground that it was "too late to contend that a government is not republican, within the meaning of this guaranty in the Constitution" merely because it denies suffrage to a class of citizens that was denied suffrage by all or nearly all of the original states when the Constitution was adopted.
Since no one is proposing federal anti-literacy test legislation applicable only to state elections, and all proposed bills would apply either exdusively to federal elections or to both federal and state elections, the possibility of congressional power under the guaranty clause will not be discussed further, except in so far as it may bear on interpretation of Congress's article I powers. See text at notes 33-36 infra.
for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof."
The opponents' argument, in brief outline, begins with the proposition that the Constitution plainly provides that voting qualifications for congressional elections are to be prescribed by the states. This is based on the language of article i, section 2, repeated almost verbatim in the seventeenth amendment, that "the Electors in each State shall have the Qualifications requisite for Electors of the most numerous Branch of the State Legislature." 2 The word "Manner" in article I, section 4 thus is not to be interpreted as referring to qualifications for voting in contravention of the more explicit provisions on the subject; and the same principle, it is argued, precludes any theory of implied congressional power to alter voting qualifications. All this is said to be made even more evident by the fact that whenever Congress has wished to proscribe the use of particular qualifications for voting, it has done so by means of constitutional amendments (specifically, the fifteenth, nineteenth, and proposed "anti-poll tax" amendments) rather than by legislation. No such amendment has been adopted to forbid the use of literacy tests; indeed, the Supreme Court has squarely held that literacy test requirements are constitutionally permissible 2 7 and they are currendy in use in twenty-one states. 28 The argument concludes that because literacy tests are within the constitutional prerogative of the states to prescribe, federal sanctions against their use, in order to be "appropriate legislation" authorized by the fourteenth or fifteenth amendment, must reach only instances of administration of the tests to accomplish the kinds of discrimination prohibited by those amendments, and cannot be any form of blanket proscription of the literacy tests themselves.
This incomplete summary is sufficient to show the two-fold structure of the opposition argument as it relates to congressional power under the fourteenth and fifteenth amendments. The argument depends, first, on the proposition that under the remainder of the Constitution without considering those two amendments all power over literacy qualifications is reserved to the states and beyond the reach of Congress, and, secondly, on a restrictive interpretation of the congressional power to enforce those two amendments. While we believe the latter contention to be the more clearly erroneous, we shall first discuss the other constitutional aspects, not only because they involve an essential underpinning of the entire opposition argument, but also because they are regarded by proponents as an alternative source of constitutional support for the proposed legislation, if limited to federal elections, and thus must be appraised as a factor in deciding upon the advisability of so limiting the legislation.
A. Article I and Implied Powers
While there has been no definitive judicial interpretation of the election provisions in article I and the seventeenth amendment, the traditional view seems to support the opponents' contention that voting qualifications were left exclusively to state determination 9 It seems to have been generally assumed that congressional power under article I, section 4 to alter the "manner" of holding elections extends, as one opposition Senator succinctly put it, to the "how" but not to the "who." 3° Direct and unequivocal support for this position is to be found in Hamilton's writings in The Federalist Papers, 3 and a passage by Madison in those papers seems to give additional support.
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The most far-reaching argument to the contrary has been made by Professor Crosskey. While admitting that his is not the generally accepted view, he contends that article I, section 2 merely ties together voting qualifications for congressional elections with those for elections of the most numerous branch of the state legislature without specifying who shall prescribe such qualifications; that article I, section 4 (interpreting "manner" in accordance with its usage in such contexts at the time) confers this power initially upon the states but notes that it is subject to congressional alteration; and indeed that such congressional power actually derives from the general powers of Congress limited in this respect only by article IV's guaranty to the states of a republican form of government 3 4 With all due respect for the plausibility of his supporting arguments based on constitutional draftsmanship and some historical materials, we are unpersuaded and believe this to be one of the unorthodox Crosskey theories that is unlikely ever to be adopted by the courts. It is an argument that not only demands that the subsequent course of constitutional development be ignored, but also depends entirely too much on Crosskey's general disparagement of and attempt to discredit The Federalist Papers," 5 which are inconsistent with his thesis both in the aforementioned passages and in another in which Madison discussed the "republican form of government" clause.
6
The uniqueness of the Crosskey thesis, it should be recognized, is in its view of article I, coupled with article IV, as giving Congress authority to prescribe qualifications in state as well as federal elections. Indeed, in a variation on Crosskey's "tying clause" theme, one commentator on the literacy test legislation has expressed doubt about the constitutionality of limiting the legislation to federal elections in contravention of the requirement of article I, section 2 (and the seventeenth amendment) that qualifications for congressional voting be the same as those for voting for the most numerous branch of the state legislature 3 7 This contrasts sharply with the approach of the Department of Justice and other sponsors of S. 2750, who limited that bill to federal elections partly because they believed its constitutional support would thereby be buttressed by express and implied powers flowing from articles I -nd II. Their theory more closely fits the pattern of currently fashionable notions of sophisticated federalism, with emphasis on the potency of Congress's peculiar interest in protecting and regulating the federal electoral process. Such general notions do not, however, negate the unfavorable historical materials concerning the meaning of "manner of holding elections" in article I, section 4, for purposes of relying on the express provisions of that section. It is true that some of the discussion contemporaneous with the adoption of the Constitution lends more support to this narrower idea of congressional protection of federal elections than to the Crosskey theme, 3s and a few particularly favorable excerpts from the debates in the state ratifying conventions can be citedV 0 But it must be kept in mind that support for almost any theory of constitutional interpretation can be found in those debates, partly because it is sometimes unclear whether objections raised to particular provisions were considered by the state convention to be accurate interpretations of provisions deemed acceptable or merely baseless distortions that the convention ignored. Moreover, the principal tenor of the debates seems more consistent with Hamilton's view,"°. and there is the added circumstance that at the time they ratified the Constitution seven of the states expressed reservations about article I, section 4 in the form of resolutions proposing that Congress's power to regulate the times, places, and manner of holding elections should exist only when a state neglected or refused to make the regulations necessary to allow national elections to be conducted.' " Werdegar, supra note 24, at 741-43, Hearings 612-13. (South Carolina) , 1025 (New Hamp-Thus, article I, section 4, considered alone, is the flimsiest of foundations for supporting the literacy test legislation, and it is not without significance that even in its most expansive readings of that section the Supreme Court has not mentioned voting qualifications as among the permissible subjects of congressional legislation. 42 The Court's only specific discussion of the article I, section 4 power in connection with voting qualifications is to be found in Minor v. Happersett, where, in holding that a state's denial of suffrage to women did not contravene the privileges and immunities clause of the fourteenth amendment, the Court incidentally mentioned : " It is not necessary to inquire whether this power of supervision thus given to Congress is sufficient to authorize any interference with the State laws prescribing the qualifications of voters, for no such interference has ever been attempted. The power of the State in this particular is certainly supreme until Congress acts.
Although the Justice Department claims support from the implications of this passage, 4 4 it seems to us that if it has any significance at all it is to emphasize the Court's doubt that Congress is empowered under section 4 to interfere with stateprescribed voting qualifications.
Suggestions of a more promising constitutional theory to sustain the literacy legislation can be detected, however, in several other Supreme Court opinions, including two dealing with the article I, section 4 power. The earlier of these, Ex parte Siebold sustained indictments of state officers for stuffing ballot boxes in congressional elections in violation of the extensive federal anti-election fraud legislation then in effect 6 In upholding Congress's power under article I, section 4, the Court said: 4
It is the duty of the States to elect representatives to Congress. The due and fair election of these representatives is of vital importance to the United States. The government of the United States is no less concerned in the transaction than the State government is. It certainly is not bound to stand by as a passive spectator, when duties are violated and outrageous frauds are committed. It is directly interested in the faithful performance, by the officers of election, of their respective duties. Those duties are owed as well to the United States as to the State.
Even more suggestive is the following language from United States v. Classic, a 1941 case in which the Supreme Court sustained federal indictments against state election officials for falsely counting and certifying ballots in a congressional primary :48 shire), 1033 (Virginia), 1039-40 (New York), io5o (North Carolina), xo56-57 (Rhode Island). The Department of Justice takes comfort in the fact that the language of article I, section 4 was never revised despite these proposals. Hearings 310. But it seems to-us that these reservations expressed by so many of the ratifying states, in the form of proposed amendments and otherwise, have strong persuasive value as to the proper interpretation of that provision even though no amendment was ever formally adopted.
, While, in a loose sense, the right to vote for representatives in Congress is sometimes spoken of as a right derived from the states, [citations omitted] this statement is true only in the sense that the states are authorized by the Constitution, to legislate on the subject as provided by § 2 of Art. I, to the extent that Congress has not restricted state action by the exercise of its powers to regulate elections under § 4 and its more general power under Article I, § 8, clause 18 of the Constitution "to make all laws which shall be necessary and proper for carrying into execution the foregoing powers." See Ex parte Siebold, 1oo U.S. 37; Ex parte Yarbrough, supra, 663, 664 .... 4 " is significant in this context as indicative of the bridge between congressional power under article I, section 4 in combination with the necessary and proper clause, on the one hand, and, on the other, the implied power of Congress, apart from article I, section 4, to enact legislation for what is elsewhere in the Classic opinion called "protection of the integrity" of federal elections. 0 The Yarbrough case, which upheld the power of Congress to prohibit private persons from intimidating voters in congressional elections, is famous for its passage relying on implied "derivative" powers to counter the argument that Congress lacked expressed constitutional power to prevent such intimidation.5' A more recent case that is even more emphatic in its reliance on broad implied congressional power over the federal election process is Burroughs v. United States," which upheld the constitutionality of the Federal Corrupt Practices Act of 1925. The act required the keeping of detailed accounts of contributions and the filing of statements with Congress by any organization that accepted contributions for the purpose of influencing or attempting to influence the election of presidential or vice presidential electors in two or more states; and the Court thus had to answer the contention that under article II, section i, the manner of appointment of presidential electors is expressly committed to the states and congressional authority is limited to prescribing "the time of chusing the Electors, and the Day on which they shall give their Votes.... ." The Court, relying on Yarbrough, responded: 3 While presidential electors are not officers or agents of the federal government ... they exercise federal functions under, and discharge duties in virtue of authority conferred by, the Constitution of the United States. The president is vested with the executive power of the nation. The importance of his election and the vital character of its relationship to and effect upon the welfare and safety of the whole people cannot be too strongly stated. To say that Congress is without power to pass appropriate legislation to safeguard such an election from the improper use of money to influence the result is to deny to the nation in a vital particular the power of self-protection. Congress, undoubtedly, possesses that power, as it possesses every other power essential to preserve ixo U.S. 651 (1884). to 3 13 U.S. at 319.
The citation of Ex parte Yarbrough
5"
. . [W] hat is implied is as much a part of the instrument as what is expressed. This principle, in its application to the Constitution of the United States, more than to almost any other writing, is a necessity, by reason of the inherent inability to put into words all derivative powers-a difficulty which the instrument itself recognizes by conferring on Congress the authority to pass all laws necessary and proper to carry into execution the powers expressly granted and all other powers vested in the government or any branch of it by the Constitution. Article ., sec. 8, clause 18." 11o U.S. at 658.
5 290 U.S. 534 (1934). " Id. at 545.
the departments and institutions of the general government from impairment or destruction, whether threatened by force or by corruption.
It is true that all of these cases involved what could be called extraneous corrupting influences rather than problems inherent in the state-prescribed voting qualifications themselves, but there is no compelling reason why a state's choice of qualifications should be immune from this congressional power to protect the integrity and representative character of the federal electoral processes. Surely Congress could find that process to be defiled and enact corrective legislation if a state were to impose such absurdly restrictive qualifications as a requirement of blue eyes, a college degree, ownership of an American-made car, or that the voter not be more than ten pounds overweight. Even if it is conceded that article I, section 4 was not intended to, and does not, give Congress power to alter voting qualifications, the question of implied power is still very comparable to that in Burroughs. This is true because under the prevailing view of article II the states reserved complete discretion over the manner of appointing presidential electors and are not compelled by the Constitution (and presumably cannot constitutionally be required by Congress) even to provide for their popular election rather than appointment by other means, 4 yet Burroughs holds that Congress does have implied power to protect the integrity of the processes of popular election of presidential electors once that mode of selection has been chosen by the state. Of course, it is arguable that literacy tests, unlike the hypothetical requirements discussed above or other corrupting influences, are rationally related to intelligent exercise of the franchise and should be considered an enhancement, or at least not a debasement, of the integrity of the election.
5 5 In answer, it must first be said, in all candor, that this suggested distinction could possibly be accepted by the Court. But, as we shall later show, Congress could reasonably have concluded that the only substantial effect of its limited abolition of literacy and performance tests would be to curtail racial discrimination in federal elections, a form of discrimination that undeniably is constitutionally impermissible and debasing under the standards of the fourteenth and fifteenth amendments. In this respect, the argument in support of the legislation based on implied power to protect the purity of federal elections necessarily meshes with that based on Congress's fourteenth and fifteenth amendment power, as was saliently pointed out to the subcommittee in the following excerpt from the generally excellent Memorandum filed by the Department of Justice in the hear-
There is an obvious similarity between corruption of the Federal electoral process by the use of money and corruption of the same process by devices susceptible of being used and actually used to disenfranchise voters because of race. subject to congressional control for a number of reasons: (i) it is directed toward a special class; (2) it is inconsistent with constitutional principles given express recognition in the I 4 th and 1 5 th amendments; and (3) it is perpetrated by the State, or by State officials sworn to uphold the Constitution, rather than by private persons.
Unfortunately, the Justice Department was not content to rely only on the very tenable theory of implied power as its source of constitutional support supplementary to Congress's power to enforce the fourteenth and fifteenth amendments. In apparent preoccupation with the word "manner" in article I, section 4 and with the desire to bring the proposed legislation within that section's express terms, the Department added a confusing and ultimately unconvincing argument that the legislation would not really alter the qualifications required by the states but would merely change the manner of testing those qualifications. The ability to pass a literacy and comprehension test was generalized into a requirement of educational achievement that could equally well be met by the "more objective test" of possession of a sixthgrade diploma. As might be expected, the opponents had a field day pointing out the absurdity of claiming that every person who has ever completed the sixth grade will necessarily be found to possess (even at the time of schooling, let alone years later when he applies to vote) functional "literacy, and ... a generalized familiarity with the civic order." 5 The Attorney General's testimony before the subcommittee, in particular, was greatly weakened by the necessity of answering repeated questions about this subsidiary theory." Our own opinion is that this contention is about on a par with arguing that Congress would not be changing age qualifications if it were to decide that the age requirement is really a test of maturity and that anyone serving or having served in the armed forces should be considered sufficiently mature to vote and therefore cannot be barred from federal elections merely for having failed to reach a particular birthday anniversary. When it is remembered that under S. 2750 completion of six grades of schooling taught in the Spanish language in Puerto Rico would also be substituted for ability to pass an English literacy test, the speciousness of arguing that this is not a change in voting qualifications becomes all the more apparent. The only consideration that in our judgment keeps the argument from being entirely absurd is the fact that Congress could very well have concluded on the basis of the Civil Rights Commission's investigations and other evidence before it that the standard of literacy and comprehension actually being applied to white persons in all states is such that only a minuscule number of sixth-grade graduates (educated in English) are being disqualified on grounds other than race. But this aspect of the matter is much more directly related to Congress's powers to enforce the fourteenth and fifteenth amendments and does not really eliminate the logical difficulty with the argument that the legislation would not alter qualifications for voting.
In sum, it is our view that this legislation, as applied only to federal elections, is " The quotation is from a letter in support of this theory from two law professors whose analysis is usually more discerning. constitutionally sustainable under Congress's implied powers to protect the purity and integrity of the federal electoral process. The chief constitutional obstacle to such legislation if limited to federal elections is, in our opinion, the language of article I, section 2 (and the seventeenth amendment) saying that congressional electors "should have the Qualifications requisite for Electors of the most numerous Branch of the State Legislature." We believe that the Supreme Court would nevertheless hold that because of the primacy of Congress's interest in federal elections, its protective action can be limited to those elections even though its choice not to interfere similarly with state electoral processes results in some disparity between state and federal voting qualifications. Otherwise, the federal government would be constitutionally required to intervene in state electoral affairs in order to be able to afford protections it deems necessary for federal elections. This problem can be avoided entirely, however, by enactment of legislation covering both state and federal elections in reliance upon the fourteenth and fifteenth amendments. Since there is no need to reach actions of anyone but state officials," 0 the limitation of these amendments to "state action" poses no problem.
B. Power to Enforce the Fourteenth and Fifteenth Amendments
In turning to consideration of Congress's powers to enforce the fourteenth and fifteenth amendments, 61 a preliminary word will be said about inclusion in the discussion of the fourteenth amendment and cases decided under that amendment. The opponents of the legislation have argued that despite the broad wording of the privileges and immunities, due process, and equal protection clauses, none of these provisions in section i of the fourteenth amendment can properly be considered to forbid state discrimination in denying the right to vote. Not only would this render the fifteenth amendment mere surplusage, the argument goes, but it would be inconsistent with section 2 of the fourteenth amendment which recognized the "right" of the states to so discriminate and provided for proportional reduction of the state's congressional representation to be imposed as redress, and presumably the only permissible form of redress absent the fifteenth amendment. Although this argument commands some historical support, 2 it seems futile in the face of Supreme Court decisions that have relied squarely and solely on the fourteenth amendment in striking down state discrimination in the electoral process.&P Thus, 'o S. 2750 also contains a provision that would amend existing statutory prohibitions imposed upon private conduct, but the amendment does not in itself raise any novel question of constitutionality. For discussion of the constitutionality of these prohibitions, as they would be amended, see Hearings 595-96 (letter from Douglas B. Maggs). " Dean Griswold has suggested that power to enforce the thirteenth amendment is also relevant in dealing with this "vestige of slavery," Hearings 117-18, but this does not seem to us to add anything significant to Congress's ample power under the fourteenth and fifteenth amendments. while we believe that the fifteenth amendment alone is a suflicient source of congressional power to enact the literacy legislation, the fourteenth amendment also can appropriately be looked to and, in our judgment, decisions interpreting either of the almost identically worded congressional enforcement provisions of the two amendments can, in any event, be considered fungible for this purpose and will be treated as such in the remainder of this article.
The main line of opposition defense against the asserted fourteenth and fifteenth amendment power is based on a states' rights oriented, circumscribed view of what is constitutionally "appropriate legislation" for the enforcement of those amendments. The argument is that, unlike the positive regulatory powers of Congress that are buttressed by broad implied powers under the "necessary and proper" clause to help effectuate desired federal control over areas of primarily federal concern, the power to enforce the prohibitions of the fourteenth and fifteenth amendments is a negative power that arises only when the states have actually violated those prohibitions. Its exercise thus must be confined to coextensivity with such violations; otherwise, under the guise of such power, Congress would be invading areas constitutionally left to the discretion of the states. As Senator Ervin put it in the hearings, literacy test requirements have been held by the Supreme Court, in response to challenges based on the fourteenth and fifteenth amendments, to be valid on their face; therefore Congress cannot adopt legislation to nullify such requirements even though it concludes that such tests are susceptible of discriminatory application and are in fact being wrongfully applied to accomplish the discriminations forbidden by those two amendments. Congress's corrective legislation, in his view, must be designed to prevent such wrongful application by means which leave the underlying state-adopted standard intact." Otherwise, it is argued by another opponent of the legislation, Congress would be operating on a novel theory of the fourteenth and fifteenth amendments which would be the death knell of our federalism because it could be used to abolish any state legislation that Congress thinks is being applied by one of the states so as to deprive persons of equal protection of the laws or otherwise violate one of the prohibitions of those amendments:"' It would make no difference, if this is the law, what State or how many States had used the law discriminatingly, or, in the language of the Constitution, so as to deprive persons within its jurisdiction of the equal protection of the laws.
If the State of California, for example, in the opinion of Congress, used its capital punishment statute so as to deny persons within its jurisdiction of the equal protection of it, that is, if more Chinese or Negroes were executed than white people, then the Congress could supersede the statutes of all States prescribing capital punishment.
The short answer to this argument (and its attendant parade of horrors) begins with recognition that it consists merely of abstract and formalistic concepts of federalism far removed from the factual context of the proposed literacy legislation and its predictable effects, and thus far removed from the considerations that are "Hearings 228.
"Id. at 361-62 (rcmarks of Charics J. Bloch).
crucial in the very particularistic process of constitutional adjudication characteristic of the modern Supreme Court. The very heart of the matter was exposed in the Attorney General's testimony before the subcommittee that in actual practice "virtually no one with [a sixth-grade] ... education has been turned down as a voter for other than racial reasons." 6 While it would be an onerous and almost impossible task to conclusively verify such a statement, the Department of Justice did submit to the subcommittee some substantiation in addition to the impressive findings of the Civil Rights CommissionW and of previous studies dealing with practices in the Southern states.P 8
The Department secured this additional information by asking public officials in each of the thirteen non-Southern states using literacy tests what effect the sixth-grade standard of the proposed legislation would have on eligibility to vote in their states. The replies uniformly express the opinion that virtually all persons with a sixth-grade education have been and would be able to satisfy the literacy tests in these states, 69 and in several instances the correspondent even revealed further that the literacy test simply "has not been in recent years and is not at the present time a factor in voting" in the state 0 (which may, incidentally, help to explain why the majority of the states have been content to qualify voters without any literacy requirement at all). Thus, a true perspective emerges for protestations that the legislation would interfere with the prerogatives of forty-four innocent states to prescribe such literacy requirements as they see fit merely because of instances of discriminatory administration found by the Civil Rights Commission in only six states.1 This amounts to an assertion that, in deference to the remote possibility that some state might (in perverse contradiction of the historic trend in this country toward more universal suffrage) suddenly decide to reverse itself and impose stringent advanced literacy requirements, Congress must be held powerless to adopt what it considers an effective and easily administrable means to combat existing serious and widespread denials of fundamental constitutional rights even though with good reason" it considers alternative measures inadequate to expeditiously eradicate these violations of rights it is duty-bound to protect. This is enervation to no useful purpose of Congress's constitutional power to protect civil rights-surely the very antithesis of enlightened federalism.
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There is also a lengthier answer, which can begin with examination of a passage that the opponents often quote in support of their narrow view of congressional power. In the famous Civil Rights Cases of 1883, the Supreme Court said that the "legislation which Congress is authorized to adopt" pursuant to its enforcement power in section five of the fourteenth amendment, Id. at 319 (Delaware); see id. at 316 (Alaska), 319-20 (Maine), 324 (Washington).
"' E.g., id. at 280 (Senator Ervin). "See note 14 supra. " Cf. Note, 46 MINN. L. Rav. 1o76, 1o81 (1962) (reaching a similar conclusion by "balancing" the state's interest in disqualifying illiterates against the federal interest in preventing discrimination).
is not general legislation upon the rights of the citizen, but corrective legislation, that is, such as may be necessary and proper for counteracting such laws as the States may adopt or enforce, and which, by the amendment, they are prohibited from making or enforcing, or such acts and proceedings as the States may commit or take, and which, by the amendment, they are prohibited from committing or taking.
The first thing to be said about this language is that it was written in the context of differentiating Congress's power to correct discriminatory action by the states from its asserted power, which the Court denied, to forbid discriminations by private persons. It can be misleading, therefore, to try to read into this language an attempt to circumscribe the way in which Congress can use its granted power to counteract forbidden discriminations that do emanate from the states.O 0 Secondly, it should be noted that the Court, in the italicized language at the end of the quotation, explicitly recognized that the prohibitions of the fourteenth amendment extend to discriminatory administration of state law regardless of whether the underlying state statute is valid on its face. This was clearly established just three years later in the leading case of Yick Wo v. Hopkins, 0 in which the Supreme Court held that a Chinese alien was unconstitutionally denied equal protection of the laws where the practice of a local board of supervisors, in administering a municipal ordinance that prohibited the operation of laundries in other than brick or stone buildings without the board's prior consent, was to deny its consent to all
Chinese aliens while granting its consent to all others.
Though the law itself be fair on its face and impartial in appearance, yet, if it is applied and administered by public authority with an evil eye and an unequal hand, so as practically to make unjust and illegal discriminations between persons in similar circumstances, material to their rights, the denial of equal justice is still within the prohibition of the Constitution.
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This principle has been applied by the Court to strike down the underlying provision of state law as unconstitutional in a case involving a state constitutional amendment changing registration requirements so that only persons who could "understand and expfain any article of the constitution of the United States" could be registered as voters, an amendment found by the Court to be racially discriminatory in both purpose and administration. by the colored race although the abstract right to vote may remain unrestricted as to race.""Th A third, and very important, point to keep in mind is that many of the cases decided under the fourteenth and fifteenth amendments, including those discussed in the preceding paragraph, have involved instances in which remedies for alleged state infractions of the constitutional standards were requested from the federal courts even though Congress had not exercised its constitutional power to take responsive corrective action. There is no reason to assume that such cases, which are concerned with the propriety or impropriety of judicially created remedies in various circumstances, necessarily delimit Congress's discretion in fashioning "appropriate legislation" to combat forbidden state discriminatory practices.
8 0 Indeed, the use of the words "necessary and proper" as synonymous with "appropriate" in the above quotation from the Civil Rights Cases suggests that Congress's enforcement power under the fourteenth and fifteenth amendments is to be construed as broadly as Congress's other powers, buttressed by the sweeping "necessary and proper All of the amendments derive much of their force from this latter provision ... Congress is authorized to enforce the prohibitions by appropriate legislation. Some legislation is contemplated to make the amendments fully effective. Whatever legislation is appropriate, that is, adapted to carry out the objects the amendments have in view, whatever tends to enforce submission to the prohibitions they contain, and to secure to all persons the enjoyment of perfect equality of civil rights and the equal protection of the laws against State denial or invasion, if not prohibited, is brought within the domain of congressional power.
This broad view of the congressional enforcement power is especially important because in cases challenging federal legislation for alleged incursion on areas of 345-46 (r88o) . This is fully comparable to the famous formulation in M'Culloch v. Maryland: "Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional." 17 U.S. (4 Wheat.) at 421. authority constitutionally reserved to the states decision turns almost exclusively, as it must under the supremacy clause of article VI, on whether there is a constitutional source of power to support the action of Congress. The approach of the courts to such constitutional issues was carefully spelled out by the Supreme Court just fifteen years ago:84
The powers granted by the Constitution to the Federal Government are subtracted from the totality of sovereignty originally in the states and the people. Therefore, when objection is made that the exercise of a federal power infringes upon rights reserved by the Ninth and Tenth Amendments, the inquiry must be directed toward the granted power under which the action of the Union was taken. If granted power is found, necessarily the objection of invasion of those rights, reserved by the Ninth and Tenth Amendments, must fail.
This basic approach, combined with the modern Supreme Court's deferential and expansive view of congressional powers, largely accounts for the fact that, as Professor Sutherland pointed out in his letter to the subcommittee, in the past twentyfive years only seven federal statutes have been held unconstitutional by the Supreme Court and in each of these instances the issue was one of incursion on individual rights or liberties rather than interference with states' rights.
8 , Moreover, other decisions of the Supreme Court during this period demonstrate that the exercise of congressional power will be upheld even though it interferes with and supersedes state policy as to matters intimately and traditionally the concern of the states and, at least in some instances, almost surely not themselves subject to direct congressional regulation. As recently as May i961, for example, it was held that a state's power to control the devolution of personal property upon death of one of its residents must give way to a federal statute providing for escheat to the federal government of personal property of a veteran who dies in a veterans' hospital without leaving a will or legal heirs." 8 The Court disposed of the constitutional challenge to the statute in one short paragraph, 7 despite the very attenuated need for this means of support of services to veterans in order to effectuate Congress's "powers to raise armies and navies and to conduct wars" relied on by the Court. Equally graphic examples are cases holding that in pursuit of its powers to conduct investigations, Congress may effectively bar the use of testimony it subpoenas in state criminal proceedings,"' and in support of the investigative power of federal grand juries, even grant witnesses immunity from state prosecution for state crimes concerning which "7 366 U.S. at 648-49.
" Adams v. Maryland, 347 U.S. 179, x83 (1954) (saying "state courts are bound" by the federal statute "even though it affects their rules of practice").
they have been compelled to testify in the federal investigation.
9 -Other examples could be added to the discussion, 0 but these suffice to show that the primacy of state interest in the subject matter, or even the constitutional reservation to the states of power over that subject matter, does not mean that it is an area immune from being affected by the exercise of powers that have been delegated to Congress. There is no reason to doubt that this statement applies to Congress's power to enforce the fourteenth and fifteenth amendments as well as to other powers, as is shown by the Supreme Court's recent holding that state power to describe the boundaries of municipal corporations within the state cannot, even in the absence of federal legislation, be exercised in violation of fifteenth amendment prohibitions0 1
Nor is congressional power defeated by the fact that the congressionally imposed sixth-grade criterion might possibly enfranchise a few persons who would otherwise have been eliminated on nonracial grounds by fairly administered literacy tests. It is well settled that a legislative scheme designed to achieve a valid congressional purpose can embrace a "penumbra" of prohibitions which, considered alone, would be beyond congressional power to enact. The leading modern case on the subject is United States v. Darby, 2 in which the Supreme Court upheld the constitutionality of the Fair Labor Standards Act of 1938. A unanimous Court, speaking through Mr. Justice Stone, rejected objections based on the extent to which regulation of intrastate activity would be entailed P Congress, having by the present Act adopted the policy of excluding from interstate commerce all goods produced for the commerce which do not conform to the specified labor standards, it may choose the means reasonably adapted to the attainment of the permitted end, even though they involve control of intrastate activities. Such legislation has often been sustained with respect to powers, other than the commerce power granted to the national government, when the means chosen, although not themselves within the granted power, were nevertheless deemed appropriate aids to the accomplishment of some purpose within an admitted power of the national government.
Myriad other applications of this "penumbra" doctrine are cited in Darby 9 4 and ably discussed in one of the student comments on the literacy test legislation.? 5 We need here repeat only a sentence from a page of an earlier opinion specifically cited (1946) . "' Gomillion v. Lightfoot, 364 U.S. 339 (i96o). "When a State exercises power wholly within the domain of state interest, it is insulated from federal judicial review. But such insulation is not carried over when state power is used as an instrument for circumventing a federally protected right." Id. at 347. See also Reina v. United States, 364 U.S. 507, 511 (196o) (alleged "distinctions based upon the particular granted power concerned have no support in the Constitution"). " Purity Extract Co. v. Lynch, 226 U.S. 192, 201 (192) (emphasis added), cited in 312 U.S. at
It does not follow that because a transaction separately considered is innocuous it may not be included in a prohibition the scope of which is regarded as essential in the legislative judgment to accomplish a purpose within the admitted power of the Government.
Thus, inclusion of a "penumbra" area in the regulatory scheme is among the matters of congressional discretion to which the courts will defer. The scope of Congress's discretion in deciding upon means to attain constitutionally permissible ends was well described by the Supreme Court in one of the important cases dealing with congressional regulation of voting:7
The power of Congress to protect the election of President and Vice President from corruption being clear, the choice of means to that end presents a question primarily addressed to the judgment of Congress. If it can be seen that the means adopted are really calculated to attain the end, the degree of their necessity, the extent to which they conduce to the end, the closeness of the relationship between the means adopted and the end to be attained, are matters for congressional determination alone.
From the beginning, the Court has indicated a like attitude toward Congress's power to enforce the fourteenth and fifteenth amendments,"' and only recently the Court has once again forcefully reiterated this basic approach in sustaining the exercise of congressional power against claims of states' rightsY While the Court will depart from this deferential approach to assure that even a "legitimate and substantial" governmental purpose is not "pursued by means that broadly stifle fundamental personal liberties when the end can be more narrowly achieved,"' 0 0 it has made clear that such cases are to be distinguished from those "involving different constitutional issues" in which "more administrative leeway has been thought allowable in the interest of increased efficiency in accomplishing a clearly constitutional central purpose."'"' The proposed literacy legislation plainly falls in the latter category, since it can be attacked only for alleged infraction of states' rights, rather than of individual rights or liberties.
1 0 2
In the path of this tide of constitutional jurisprudence, the opponents place their reliance on a few early cases holding legislative provisions enacted by Congress shordy after the passage of the fifteenth amendment unconstitutional for attempting to penalize voting discriminations based on factors other than race or color' 03 or for :7 Burroughs v. United States, 290 U.S. 534, 547-48 (1934) . 'See Virginia v. Rives, 100 U.S. 33, 318 (s88o).
go "The grant of both federal and state immunity is conducive to that end, and that is enough. Even if the grant of immunity were viewed as not absolutely necessary to the execution of the congressional design, '[T]o undertake here to inquire into the degree of . .. necessity, would be to pass the line which circumscribes the judicial department, and to tread on legislative ground. But, as Professor Heyman correctly pointed out in an article published prior to the subcommittee's hearings," 5 these decisions were based not on a conclusion that Congress had adopted constitutionally impermissible means to combat discriminations forbidden by the Constitution but rather on a finding that the end purposes of the legislation were beyond Congress's constitutional powers. Since it is incandescently clear that the current legislative proposals are designed to eliminate racial discrimination by state officials," 0 ' these decisions are simply inapposite to determination of the only relevant constitutional question, namely, whether as a means chosen by Congress to accomplish this indisputably constitutional objective the legislation would be within the range of congressional discretion as "appropriate" to enforcement of the fourteenth and fifteenth amendments. Given the inclusion by Congress of the sixth-grade criterion to minimize, if not eliminate, the impact of the antiliteracy test legislation on all existing state practices except those that are in fact racially discriminatory, it is inconceivable to us that the Supreme Court would turn its back on the teaching of the many decisions discussed above in order to hamstring Congress in its choice of effective remedies for the protection of a category of individual rights toward which the Court itself has been notably solicitous in recent years.
C. Subsidiary (and Largely Frivolous) Constitutional Objections
Several subsidiary constitutional objections raised during consideration of the bills are not serious enough to require lengthy refutation and hence will be discussed rather briefly.
The bills' introductory recitals of congressional findings that literacy tests are being used to accomplish racial discrimination were repeatedly attacked in the debates as unconstitutional attempts to have Congress make factual determinations that can constitutionally be made only by the courts.' 0 7 It is simply absurd thus to argue, in effect, that Congress must legislate in ignorance and that the many hearings and other factual investigations it conducts are meaningless; and the fact is that recitals of Congress's findings are a commonplace feature in federal statutes.' 8 Their use was specifically recognized and upheld by the Supreme Court in the famous filled milk case as no "more than a declaration of the legislative findings deemed to support and justify the action taken as a constitutional exertion of the legislative power, aiding informed judicial review, as do the reports of legislative committees, by revealing the rationale of the legislation."' 0 9 Whether set forth in statutory "'James v. Bowman, 190 recitals or elsewhere, such congressional findings, while not conclusive on the courts as factual determinations,'" will be respected by them as indicating the factual understanding upon which Congress acted." 1 There is no need, however, for the underlying factual premises of congressional action to be set forth in any particular way or even to be precisely formulated since, as one commentator has put it, "there is common agreement that a court normally examines legislative facts not to determine their 'truth,' but to determine whether a reasonable legislative judgment could have been made supporting the statute in its enacted form."" ' 2 Another obfuscating factor in the Senate's deliberations was the repeated emphasis by Senator Ervin on the fact that all instances of racially discriminatory application of literacy test requirements by state officials are presumably violations of state law. 1 3 Whatever may be the persuasive value of this as an argument addressed to Congress's discretion (and we think it eminently unpersuasive as a reason for shirking congressional responsibility to protect federal constitutional rights that state authorities are in fact nullifying), it is clearly settled that as a constitutional matter Congress has power to enforce the fourteenth and fifeenth amendments against "every state official .... without regard to other authority in the State that might possibly revise their actions" and it "makes no difference that the discrimination in question, if state action, is also violative of state law."" ' 4 A third distraction was comment directed to the fact that the proponents of the literacy test bills were arguing that their objective was within Congress's legislative power even though the same Congress had accepted the route of constitutional amendment as the appropriate way to eliminate the poll tax requirement from federal elections. In a letter to the subcommittee, one prominent constitutional law authority said he found this situation "somewhat anomalous" because he "fail [ed] to see such substantial differences between the two types of qualifications as to warrant such different conclusions on the question of constitutional power in Congress to deal with these matters."" 5 An obvious difference, it seems to us, is that literacy test requirements are susceptible of being administered, and are in fact being administered, in a racially discriminatory manner, while poll taxes do not seem to be, and were not demonstrated to Congress to be, comparably susceptible of discriminatory administration. With both proposals limited as they were to federal elections, however, there may be some comparability in the poll tax's conduciveness to vote buying and similar corrupting influences,"" although the differ- ence in apparent applicability of the fourteenth and fifteenth amendment enforcement power remains. The more basic answer, though, is that Congress is free to decide, whether because its factual information is limited or for whatever reasons it chooses, to propose a constitutional amendment even though it could have accomplished the same objective through legislation, and it is not thereby estopped from enacting comparable or even identical legislation within its existing constitutional power.
Finally, the inclusion in S. 275o's sixth-grade criterion of education in Puerto Rico, even though in the Spanish language, raised special objections. There was support from some academic commentators 117 for the argument that the "equal protection" aspect of the fifth amendment's due process clause"' would not permit such federal rights to be extended to these Spanish-reading citizens if not also extended to citizens literate in the other foreign languages in which news media are published in this country. But there are reasons for special congressional concern about the rights of these particular Spanish-speaking citizens, including the fact that their education in Puerto Rico was conducted in Spanish under the sponsorship of the United States, the existence of express constitutional power in Congress to "make all needful Rules and Regulations respecting the Territory or other Property belonging to the United States,"" ' 9 the recognition of implied congressional power to legislate with respect to American Indians and, presumably, other persons entitled to the special protection of the federal government,' 20 and the stipulation in the Treaty of Paris between the United States and Spain of 1899 that "the civil rights and political status of the native inhabitants of [Puerto Rico] ... shall be determined by the Congress.''
In our opinion, it misconceives the deferential approach of the modern Supreme Court toward discretion in legislative classification' 2 2 to contend that the Court would strike down as invidiously discriminatory against others the singling out of this group, on the basis of the above important and distinctive considerations, for special federal protection or benefit. After all, Congress would in no way be preventing the states from affording similar voting privileges to other foreign language groups, nor would it be depriving those groups of any advantages or immunities they would have absent the federal legislation.
The more serious problem raised by inclusion of the Puerto Rican provision is that this feature goes far beyond the remainder of the proposed legislation in displacing state judgment as to voting qualification requirements by equating literacy in Spanish with literacy in English. While we think it entirely possible that the Supreme Court would uphold such a legislative provision as an allowable judgment by Congress that Spanish-speaking citizens educated in Puerto Rico should not be classed with illiterates, 1 23 particularly if the legislation is limited to federal elections,'" we think that the constitutionality of this part of S. 2750 is so much less certain than that of the remainder that it was a serious tactical error on the part of administration forces to include the Puerto Rican feature in the bill even though it might be separately reviewable under the bill's severability clause. After all, a person denied the ballot on the basis of illiteracy in English can much more readily cure his defect than can one denied on the basis of his skin color; and with instruction in English now required in the Puerto Rican elementary schools,"' 5 Congress could well have regarded the problem as a temporary one that could adequately be met by adding an appropriate cut-off date, assuring instruction in English, to the inclusion in the bill's standards of a sixth-grade Puerto Rican education.
III
EVALUATION
The opponents of the literacy legislation are, in a sense, to be congratulated for getting phenomenal mileage out of a lame assortment of frivolous and near-frivolous constitutional contentions. The lengthy senatorial debating efforts in this constitutional wonderland seem to us, however, to have been a poor substitute for the kind of constructive, responsible work that Congress might have accomplished, in far less time, in response to the underlying problem of misuse of literacy tests. Scant, if any, attention was given to problems of draftsmanship or to possibilities of strengthening the legislation's constitutional underpinning by modification of minor provisions such as the one relating to Puerto Rican education. Even more basic was failure to consider alternative solutions that might be more thoroughly effective and more easily administrable than the sixth-grade criterion. Several Senators, both Southern and non-Southern, expressed misgivings during the debate that the bill might actually do more harm than good to Negro voting efforts. 126 While we think some of these fears may have been exaggerated or founded on misunderstanding of the bill's provisions, 127 we agree with the critics that many prospective voters probably would not have documentary proof of successful completion of the sixth grade and therefore might still be eliminated through improper administration of literacy tests after their unsupported assertions about their schooling were rejected by the registrars. If the legislation is to be limited to federal elections anyway, it would probably be much more effective to follow earlier proposals 128 for use of federally appointed registrars to administer the state-prescribed tests, an approach clearly supported by Congress's article I, section 4 power 1 29 There would be no need to incur the expense of providing federal registrars throughout the twenty-one states in which literacy tests are used since Congress could designate the Department of Justice, the Civil Rights Commission, or some other agency to decide in which states, or even localities, the registrars should be used because of suspicion that discriminatory practices might otherwise occur. Another approach worthy of serious consideration was worked out by Senator Dodd of Connecticut after the demise of the administration effort and offered in bill form by him and twenty-one co-sponsors on July 27, 1962. 130 The central feature of Senator Dodd's bill is the requirement: (i) either that the literacy tests be administered in writing or that verbatim transcription of the questions and answers be made, and (2) that a copy of the resulting certified record be filed with the United States attorney for the district and also furnished, upon request, to each individual taking the test (the individual having been furnished, at the time of taking the test, with a printed statement informing him of his rights)."' Although a system of federal registrars has the advantage over the Dodd proposal of completely eliminating the time-consuming element of review of the decisions of state registrars, the Dodd plan would assure availability of evidence to make that review much less difficult and at the same time eliminate the need for individual complainants to take the initiative in securing that review, perhaps at the risk of serious economic or other reprisals. Moreover, the Dodd proposal, although limited to federal elections, could clearly be extended, under the enforcement power of the fourteenth and fifteenth amendments, to state elections as well, whereas the use of federal registrars for state elections would raise more serious constitutional questions. .. ' The bill also specifically prohibits denial of any individual's right to vote in a federal election "on account of any grammatical or clerical error made by such individual on any application" if the individual in fact qualifies and the application so indicates. Cf. note 5 supra.
"'The need for sustained effort and study is not fulfilled by merely surveying opinions of numerous professors of constitutional law. The answers received by the subcommittee reflected wide disparity of views, see Hearings 574-664, and many of the opinions seemed to be expressed after only rather sur-
LAW AND CONTMPORARY PROBLEMS
Senate's failure to do this kind of job during the Eighty-seventh Congress undoubtedly reflects the weakness of its leadership in this field since the death in September 196o of Senator Thomas Hennings of Missouri, the first chairman of the Subcommittee on Constitutional Rights. Neither the majority leader nor the majority whip is a lawyer; many of the more capable lawyers in the Senate (such as Morse of Oregon and Javits of New York) seem to be regarded by their colleagues as so partisan on civil rights issues that their arguments on the literacy legislation have not received the consideration they merit; the Attorney General is a relatively young man more respected for political talents than for legal scholarship; and the chairmen of both the Judiciary Committee and its Subcommittee on Constitutional Rights apparently still subscribe to a constitutional philosophy whose last vestiges left the Supreme Court with the retirement of James Clark McReynolds (or at least with the resignation of his successor for one year, James F. Byrnes).
Federalism, it must be remembered, is a two-way street; and Congress's responsibilities in the federal system are not fulfilled merely by its refraining from undue encroachment on areas primarily of state concern. The many important roll-call votes decided by narrow margins during the Eighty-seventh Congress are a close-athand reminder that everyone in the country has a strong stake in assuring the truly representative character of Congress and the Presidency. But the national interest in protection of voting rights, both federal and state, and indeed of all civil rights, goes deeper than this, to the very heart of what our government and its Constitution stand for. Both the Supreme Court, in Baker v. Carr, 13 3 and Congress, in the Civil Rights Acts of 1957 and i96o,' a " have given new recognition to this federal responsibility in the voting field and have made a beginning toward complete realization of the national ideals of representative government. The federal constitution is fully adequate to the task, but the contribution of Congress so far has been less than adequate. prisingly casual investigation and reflection, considering that they were from a group who frequently counsel the Supreme Court against expressing opinions on constitutional questions without the benefit of full adversary briefs and argument and the impetus of a concrete factual situation unavoidably requiring resolution of the question. In one letter, Hearings 614, Professor C. J. Antieau declined to offer an advisory opinion for want of sufficient time to make a full investigation. He expressed the cogent view that even if the tabulated result of an inquiry made in this way were a vote of i5o professors to 3, the 3 might well be right.
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